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Dear Sir,

Inquiry into the treatment of asylum seekers

I enclose a submission to the inquiry into the treatment of asylum seekers from The Reaching Out Project, which is based at Medact.

Yours sincerely,

Rosalind Bragg

Project lead

The Reaching Out Project

E: <rosbragg@btinternet.com>

T: 07913381208

Submission to the Joint Committee on Human Rights inquiry into treatment of asylum seekers

1. About The Reaching Out Project
The Reaching Out Project aims to improve access to maternity services for marginalised women from black and minority ethnic communities, including refugees, asylum seekers, women with little or no English and women with insecure immigration status.  The project is based in London and operates across England.
The Reaching Out Project is engaged in campaign work and development of information resources.  It does not provide clinical services or support to individual women.
The project is based with the national charity, Medact.  The project is funded by the Department of Health under section 64 funding for voluntary organisations.  
2. Focus of the submission

This submission addresses human rights concerns relating to the conditions of life for asylum seekers and failed asylum seekers in the UK, focusing on item (ii) the provision of healthcare.  In particular, this submission addresses the issue of maternity care for failed asylum seekers.
3. Sources of information

This submission is based on information obtained during consultations with marginalised women from black and minority ethnic communities, advocates working in voluntary organisations, health workers and policy makers.  We have published the findings of consultations undertaken in the period May – July 2005
 .  We are currently undertaking a second series of consultations and will be publishing a campaign document in late 2006 and consultation report in 2007.
We have drawn upon published research and official figures where these are available.  Official figures on the experiences of maternity care of failed asylum seekers are limited.  There has been no formal assessment of the health impacts of the regulations governing access to maternity services for women from overseas.  
4. Health and Human Rights

4.1 ICESCR and domestic law

We refer to the Medact submission for discussion of the rights of failed asylum seekers.  We note that the International Covenant on Economic Social and Cultural Rights has the potential to provide significant protection to this marginalized group when incorporated into domestic law.

4.2 Maternity care and human rights

4.2.1 Maternity care can prevent intense suffering and death
Timely maternity care can be life saving for both mother and baby, and also provides the opportunity for the mother and baby to be screened for conditions that may cause intense suffering if left undetected and unmanaged (for example, pre-eclampsia, eclampsia, gestational diabetes, cardiac disease, HIV). The importance of pregnant women making early contact with the maternity services, and maintaining regular contact thereafter, has been recognised by both the Department of Health in its National Service Framework for Children, Young People and Maternity Services, and the National Institute of Clinical Excellence in its Guideline on Routine Antenatal Care.

Studies of refugee women in London and Dublin have found higher rates of some obstetric complications, and higher perinatal mortality than the general population. The fact that this population may be at particular risk of poor outcomes emphasises the importance of timely access to antenatal care.

There is a considerable body of evidence about the serious risks to maternal and infant health where a woman does not receive antenatal care:

· Late booking or poor attendance for maternity care were identified as key risk factors in the latest report on maternal deaths
, affecting 20% of women who died. Newly arrived asylum seekers and refugees were found to be were seven times more likely to die than White women and more than half of the migrant women who died had major problems accessing maternity care. 

· A study that compared the perinatal outcomes of undocumented migrants with and without antenatal care in California found that women who received no antenatal care were four times more likely to deliver a low birthweight baby, and more than seven times more likely to give birth prematurely.

· Where the mother is HIV positive, there is a 30% risk of transmitting the virus to her baby if she receives no treatment. This risk can be reduced to 1-2% through appropriate management during pregnancy and delivery.
 HIV infections are disproportionately concentrated in the migrant population.
 Many women only become aware of their HIV status through antenatal testing.

4.2.2 Denial of maternity care is a breach of human rights

A healthcare system that effectively denies timely and full maternity care to vulnerable women who cannot pay, including ‘failed’ asylum seekers, puts individual women and babies at risk of avoidable suffering and death. As such, in every such case there is a potential breach of ECHR Article 3 (within the broad definition of ‘treatment’ set out in Ireland v UK and Pretty v UK), and in the most extreme cases, Article 2.

As discussed below, assertively charging a vulnerable pregnant woman for care for which she cannot pay amounts to an effective denial of maternity care.
5. UK policy framework
5.1 Regulations and guidance
In England, failed asylum seekers are entitled to free NHS maternity care if the care commenced before their claim was rejected.  If the maternity care commenced after their claim was rejected, they are liable to pay for that care.
Maternity care is considered “immediately necessary” treatment, which means that the hospital trust cannot delay or withhold the treatment while establishing the patient’s chargeable status or ability to pay. The Department of Health’s Guidance
 states that  “because of the severe health risks associated with conditions such as eclampsia and pre-eclampsia, maternity services should not be withheld if the woman is unable to pay in advance” (Guidance page 42). The hospital is required to raise an invoice and pursue the debt, but there is a procedure for writing off the debt if it proves unrecoverable.

The Department of Health has confirmed that maternity care, for these purposes, includes antenatal care, care during birth, hospital-based postnatal care and community-based postnatal care provided by midwives employed by the hospital trust.  It also includes HIV treatment during pregnancy.  It may not include other services, such as mental health care.
Similar charges for maternity care apply in Scotland, Wales and Northern Ireland.  It remains unclear as to the scope of maternity care which these jurisdictions consider to be “immediately necessary” treatment to be provided irrespective of the woman’s ability to pay. 

5.2 Distinguishing failed asylum seekers from “health tourists”
Pregnant, failed asylum seekers cannot be considered “health tourists”, that is, as women who have come to the UK with the express purpose of using free NHS maternity services.  They should be considered as individuals who are living in the UK but are liable to pay for care because of their immigration status.
6. Deterrent effect of charging for care

Charges for a ‘package’ of maternity care vary between hospitals and range from approximately £1500 to in excess of £3000.  These packages generally cover a normal birth, with additional charges for other services, such as a caesarean section and additional nights in hospital.

Trusts are required to issue invoices in all cases.
 They do not have discretion to waive the charge where the woman is manifestly unable to pay for care.  Instead, the trust must take “all reasonable measures” to recover the debt and, where the debt is deemed to be unrecoverable, it must be written off and formally recorded as a loss.
Many women are intimidated by the prospect of incurring a debt of several thousand pounds when they know it will be impossible to repay it.  They therefore choose not to receive care they cannot afford, and “disappear” from the maternity services.
  
Some women may be able to raise part of the sum required to pay for their care, but feel they have no option but to discontinue the care when the money runs out.

Women who receive no antenatal care because they cannot afford to pay may return to the hospital to give birth unbooked, or they may give birth at home.
 Where a woman does receive maternity care and then receives a bill, she may feel her only option is to go into hiding and thus break off contact with postnatal and child health services.

7. Breach of the regulations and guidance
Compliance with the regulations and guidance varies across health services and between individual staff, and breaches of the regulations and guidance are regularly reported by advocates.
   
Many failed asylum seeker women have been told that they must pay for maternity care prior to care being provided.
  
Many other failed asylum seeker women have not been told that they cannot obtain care prior to payment, but have been unable to obtain an appointment with a midwife until the issue of payment has been resolved with the Overseas Visitor Manager.
  
Some failed asylum seekers women and their advocates have experienced harassment from Overseas Visitor Managers and hospital finance departments when they are unable to pay for care.
  This consists of rude and, in some cases, abusive treatment in meetings with the Overseas Visitor Manager; repeated phone calls, often very aggressive in character; and threats to bring in debt collectors prior to the birth.  In some cases, the Overseas Visitor Manager has rung the woman’s GP during the meeting and advised the GP that the woman is not entitled to free care.
 For some women, this has resulted in loss of access to primary health care services.
A number of advocates have reported difficulties in negotiating for individual women to obtain care in accordance with the regulations.
    Advocates have reported extremely unpleasant meetings and phone conversations, lack of response to letters, and substantial delays.
 
Factors which may be contributing to non-compliance with the regulations and guidance:

· Individual trusts do not receive funding for providing maternity care to women who are not entitled to free NHS care.  If the woman is unable to pay for care, the trust receives no payment for those services.  This creates a strong financial disincentive for a trust to provide care to a woman who is unable to pay.

· There is little evidence to suggest that Overseas Visitor Managers are sanctioned for breach of the regulations or for harassment of patients.

· There is limited awareness of the relevant regulations and guidance amongst health workers, advocates and women from black and minority ethnic communities.  Consequently, there are few people who are in a position to challenge actions which are in breach of the regulations.

· Failed asylum seekers rarely complain about substandard treatment.

Harassment can result in the woman feeling unable to return to the hospital for further care, or returning only to give birth.
  Difficulties in negotiating access mean delays in accessing antenatal care and, consequently, delays in identification of health problems and commencement of treatment.
6. Mental health services
The scope of maternity care which is classed as “immediately necessary treatment” excludes many related health and social services, including mental health services.  As a result, many pregnant failed asylum seekers with severe mental illness are unable to access mental health services because they are unable to pay.  This creates serious health risks for the woman and her baby.  
7. Recommendations
The International Covenant on Economic Social and Cultural Rights has the potential to provide valuable protection to failed asylum seekers and should be incorporated into domestic law.

Recommendation 1:
That the International Covenant on Economic Social and Cultural Rights be incorporated into domestic law.
Policy making on access to health care should be based on sound evidence.
Recommendation 2: 
That a Health Impact Assessment be carried out on the current regulations on access to maternity care for women from overseas.

Pregnant women who are unable to pay for care should not be charged for care.  Women who have already passed a test of destitution should not be required to prove to a health service that they are unable to pay for care.
Recommendation 3: 
That failed asylum seekers who receive section 4 support from NASS be entitled to free maternity care.
Recommendation 4:
That failed asylum seekers who receive section 95 NASS support or support from local authorities be entitled to free maternity care.

The deterrent effect of charges should be ameliorated by providing trusts with the discretion not to raise an invoice where a woman can demonstrate that she cannot pay.  Factors contributing to breach of the regulations and guidance should be addressed.

Recommendation 5: 
That hospital trusts be given discretion to waive charges for any ‘overseas visitor’ who can demonstrate that she is unable to pay for her maternity care.

Recommendation 6:
 That financial arrangements be changed to remove disincentives for trusts to provide maternity care for women who are unable to pay.
Recommendation 7: 
That Overseas Visitor Manager training and performance management be reviewed to promote thorough knowledge of the regulations and guidance, improved compliance with the regulations and guidance, and courteous treatment of patients.
Disputes about access to maternity services should be resolved speedily in order for women to obtain timely antenatal care.  Current processes would be significantly improved by the formal involvement of a senior officer from the maternity service.

Recommendation 8: 
That within each hospital, a senior officer from the maternity service be designated as a contact person for women encountering difficulties in negotiating access to maternity care.  
Pregnant women and new mothers should have access to mental health services to protect their health and the health of their baby.
Recommendation 9: 
That pregnant failed asylum seekers and new mothers be entitled to free mental health care.

The Reaching Out Project, Medact
September 2006
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